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Richardson v The CC of West Mids Police  

[2011] EWHC 773 (QB)  

Mark Richardson was a 39 year old teacher of good character who on the 26th November 

2009 struck a student,  his explanation at the time of the event was, that he was directing 

students in a doorway when; 

‘someone kicked the door hitting me in the back. I turned around and put my arm up 
to protect myself from a repeated blow by the door. [X] walked forward into my 
outstretched arm and hand which connected with him at neck height’ 

 

The matter was reported to the police. No marks were seen on the boy, Richardson was 

suspended.  

PC Downie contacted Richardson (R) on 4 December 2009 and informed him that there was 

the prospect of an informal resolution.  After consultation R’s solicitor contacted the officer 

that they would not accept local resolution (LR). 

On 16 December Richardson and his solicitor attended Bloxwich Police Station and again 

stated that he would not accept local resolution as that meant him admitting that he had 

assaulted a pupil, which he had not.  It is not in dispute that the officer informed R that if he 

did not accept a LR he would be arrested and interviewed. 

The solicitor protested that arrest was unnecessary and that R was willing to be interviewed 

voluntarily. The solicitor asked to speak to a Sergeant and a D/Sgt confirmed that he would 

be arrested. There was no custody facility at Bloxwich so they were asked to travel to 

Walsall Police Station, which they did independently.  They were met there by PC Downie 

who cautioned and arrested R for the offence. 

Almost a year later the Custody officer made a statement in which he said; 

‘At 1637 hours I was aware that the Claimant…had been arrested at Walsall police 
station by PC 20275 Downie… 

 I was also informed that the arrest had been made to allow the prompt and effective 
investigation of the offence or of the conduct of the person in question. 

I considered the necessity of the arrest and detention and believed that the 
Claimant's detention was required in order to obtain evidence by questioning 
because: 

(1) the allegations as presented to me were serious in that they related to a Child 
Protection investigation of an incident where a person in a position of trust was 
alleged to have taken hold in anger of the throat of a child of 11 or so – a vulnerable 
individual and so should be thoroughly investigated. 

(2) it was important to the investigation that the Claimant should be interviewed to 
the best effect. 
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(3) although I considered whether a voluntary interview would achieve 
the same objective, I concluded that the practical and sensible option was arrest and 
detention of the Claimant since: 

(i) whether he said he would stay or not, Police and Criminal Evidence Act 1984 
provided that he was entitled to leave at will unless arrested and the Codes attached 
provided that he should be reminded of that from time to time whilst at the station; 

(ii) his arrest and detention were little more than a formality, causing little or no 
interference with his liberty if he did intend to stay throughout the questioning; 

(iii) if he changed his mind as to staying, or was advised by his solicitor who 
accompanied him, that he was free to leave part-way through the interview, there 
would be confusion about his status and difficulty about his then being arrested 
which might prejudice the investigation". 

 

The custody record shows the following; 

15/12/09 – 17:11hrs – Representations made by solicitor that as the male is 
attending voluntarily should be interviewed under caution and not arrested. Also 
states that this matter was to be locally resolved and PIC only arrested when 
resolution declined. I have explained that where local resolution is not appropriate 
for whatever reason then that does not preclude a criminal justice route.  

I have also stated that with a statement under caution then the PIC would be under 
no obligation to remain for the duration of an interview. Clearly should he attempt 
to leave he would be arrested and therefore as per PACE where officers think that a 
person would not be allowed to leave but would be arrested then they should be 
arrested. In my opinion this is a prompt and effective investigation." 

 

During the custody process R had his fingerprints photograph and DNA taken, although he 

signed a consent form he states that he did not really register the word “consent”. 

The interview took place between 1726hrs and 1803hrs, during which he denied assault and 

reiterated his earlier explanation. He was bailed with a condition not to approach the 

‘victim’. 

By 22nd December it was clear the parents of the boy did not wish to pursue a complaint, 

the School continued the disciplinary process. 

On 12 January 2010 R was informed that the Police were to take no further action. 

R gave evidence that the thought of being arrested caused him considerable distress and 

that he was concerned as to the effect disclosure would have on both current and future 

employment, as he had to provide an enhanced CRB check every 3 years which would show 

evidence of an arrest for assault of a pupil. He believed that this would affect his career. 
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This is supported somewhat by the importance placed by the head teacher in 

which he recorded the following: 

"Before coming to a decision the Governors would most likely want to know if Mark 
Richardson had been arrested or not." 

 

Evidence given by a representative of the NASUWT that this was a problem that was 

commonplace for teachers and that; 

"A teacher who has been arrested is left virtually unemployable because disclosure 
on Enhanced CRB disclosures is generally fatal to an application." 

In the experience of the Union: 

"…only around 5% of our members have further action taken against them following 
arrest therefore no further action is taken against the remaining 95%. Nevertheless 
the 95% are faced with a 'black spot' against their name because the fact of the 
arrest can be disclosed." 

 

There was considerable discussion around the issues concerning Arrest without Warrant 

(Section 24 PACE) and that the Police were relying on Section 24(5) which provides; to allow the 

prompt & effective investigation of the offence or of the conduct of the person in question. 

The Court also set out the conditions for voluntary attendance under Section 29 of PACE & 

the details of Section 67(11) – admissibility of provisions of the code in proceedings. 

Code G: 

G:2.1 A lawful arrest requires two elements: 

A person's involvement or suspected involvement or attempted involvement in the 
commission of a criminal offence; AND reasonable grounds for believing that the 
person's arrest is necessary. 

 

G:2.2 Arresting officers are required to inform the person arrested that they have 
been arrested, even if this fact is obvious, and of the relevant circumstances of the 
arrest in relation to both elements and to inform the custody officer of these on 
arrival at the police station.  

 

G: 2.4 The power of arrest is only exercisable if the constable has reasonable grounds 
for believing that it is necessary to arrest the person. The criteria for what may 
constitute necessity are set out in paragraph 2.9. It remains an operational decision 
at the discretion of the arresting officer as to: 

 what action he or she may take at the point of contact with the individual;  

 the necessity criteria (if any) which applies to the individual;  

 whether to arrest, report for summons, grant street bail, issue a fixed penalty 
notice or take any other action that is open to the officer.  
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G: 2.6 Extending the power of arrest to all offences provides a 
constable with the ability to use that power to deal with any situation. However, 
applying the necessity criteria requires the constable to examine and justify the 
reason or reasons why a person needs to be taken to a police station for the custody 
officer to decide whether the person should be placed in police detention.  

 

G:4.1 The arresting officer is required to record in his pocket book or by other 
methods used for recording information: 

 the nature and circumstances of the offence leading to the arrest;  

 the reason or reasons why arrest was necessary;  

 the giving of the caution;  

 anything said by the person at the time of the arrest.  

G: 4.3 on arrival at the police station, the custody officer shall open the custody 
record…The information given by the arresting officer on the circumstances and 
reason or reasons for arrest shall be recorded as part of the custody record. 
Alternatively, a copy of the record made by the officer in accordance with paragraph 
4.1 shall be attached as part of the custody record. 

 

The duties of a Custody Officer were outlined as were the processes of CRB recording and 

disclosure. 

The main issues in this matter concern the need for the officer to arrest or whether a 

voluntary interview under caution (but not whilst under arrest) would have been less 

prejudicial. 

Counsel for Richardson submitted; 

 .....that the three stage approach of Woolf LJ in Castorina v Chief Constable of Surrey 
[1996] LG Rep 241 at page 24 should be adapted and applied to the question of whether 
the necessity precondition for a lawful arrest is satisfied.  

Thus the following questions are to be asked in the circumstances of this case:  

(a) Did the arresting officer believe that it was necessary to arrest the 
Claimant to allow the prompt and effective investigation of the offence or of 
the conduct of the person in question; 

(b) Were there reasonable grounds for that belief? 

(c) Did the officer exercise her discretion to make an arrest in accordance with 
Wednesbury principles?" (Associated Provincial Picture Houses Ltd v 
Wednesbury Corporation [1948] 1KB 223). 

 

Mr Weatherby submitted that it is the belief of the arresting officer which is material not 

that of the custody officer or any other ex post facto justification of the arrest. In this case 

there was no evidence whatsoever that the Claimant was not intending to answer all 

http://www.bailii.org/ew/cases/EWCA/Civ/1947/1.html
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questions put to him. He had attended Bloxwich police station with his solicitor 

by appointment. After being told he was going to be arrested if he did not accept a local 

resolution he travelled to Walsall police station to be interviewed knowing that he would be 

arrested. He attended both police stations voluntarily to answer questions. There was no 

evidence that the Claimant would do anything other than remain co-operative. 

Counsel for R submitted: “that if the initial arrest was unlawful it could not be cured by the 

custody officer’s reasons for authorising detention” 

Furthermore, Mr Weatherby pointed out that the phrase 'practical and sensible option' used 

by PS Rees in his witness statement to describe the arrest and detention of the Claimant was 

a phrase which appeared to have been borrowed from Alexander. 

Alexander was the only authority of which counsel was aware in which the meaning and 
application of the new 'necessity' requirement of an arrest had been considered and 
determined.  

The Court observed at paragraph 8 that: "an obvious alternative to arrest for the purpose of 
interview is to invite a subject to attend a police station voluntarily." 

The Court did not hold that 'necessary' in context meant indispensable or essential or that 
there is no viable alternative to arrest. At paragraph 18 Kerr LCJ held: "Rather, it means that 
he [the arresting officer] should consider that this is the practical and sensible option." 

Mr Weatherby contended that the facts of this case are materially indistinguishable from the 
case of Farrelly, one of the cases before the Court in Alexander. The Court held that the 
necessity requirement for an arrest had not been satisfied in Mr Farrelly's case.  

In the Claimant's case the custody officer's contemporaneous note suggests that he 

considered that the statutory criteria for detention were met when the investigating officer 

thought that a person attending voluntarily would not be allowed to leave part way through 

the interview. If that were so, Mr Weatherby submitted that arrest would be justified in 

every case where the individual attended voluntarily for interview. 

Counsel for the Police contended that; “PACE Code G:2.4, the decision whether to arrest 

'remains an operational decision at the discretion of the arresting officer' having regard to 

matters including 'whether to arrest, report for summons, grant street bail, issue a fixed 

penalty notice or take any other action that is open to the officer'. Accordingly whether an 

arrest is necessary is a matter of discretion”.  

He went on to contend that a number of decided cases supported the discretion of the 

officer in this matter. 

He also “recognised that the evidential status of the interview was the same whether or 

not the suspect had been arrested”. 
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In discussion and conclusion Slade J, set out the conditions for lawful arrest 

under Section 24 of PACE and in this case the relevant provision being; 

Section 24(5) (e): "to allow the prompt and effective investigation of the offence or of the 

conduct of the person in question." 

Slade J further set out thus; where a constable suspects that an offence has been 

committed, in order for the arrest of an individual to be lawful a) the constable must have 

reasonable grounds for suspecting the person to be guilty of it; b) the grounds for arrest 

must be one of those listed in PACE Section 24(5) and c) the constable must have reasonable 

grounds for believing that it is necessary to arrest the person in question.  

It is accepted in this case that condition a) is satisfied. PC Downie had reasonable grounds to 
suspect that the Claimant was guilty of an offence. It is also accepted that b) is satisfied in 
that it was reasonable to interview the Claimant to test his account of how and why he 
came into physical contact with the complainant.  

Although the arresting officer, PC Downie did not give evidence, the statutory arrest reason 
is recorded by PS Rees on the custody record as:  

"INVESTIGATION – to allow the prompt and effective investigation of the offence or 
of the person in question." 

The missing element in the trilogy of prerequisites of a lawful arrest is c); that the arresting 
officer had reasonable grounds for believing that in order to interview the Claimant it was 
necessary to arrest him. There is simply no evidence as to whether and if so why PC Downie 
considered it necessary to arrest the Claimant. The only evidence of her reasons for arrest 
are that at Bloxwich police station she told the Claimant that if he did not accept a local 
resolution he would be arrested and the entry in the custody record of the statutory reason 
for arrest which was within PACE Section 24(5)(e). PC Downie recorded in her log the fact of 
but not the reason for the Claimant's arrest.  

 The issue of the Custody officer was discussed and Slade J did not accept the contention 

that the Custody officer’s acceptance of the detention did not cure any defect in the arrest 

of R as their roles and duties are different. 

Slade J then set out her conclusions based on the relevant case law, at the end of which she 

stated; There was no evidence that an evaluation was made of the need to arrest the 

Claimant taking into account all the relevant circumstances of his case including his 

voluntary attendance at two police stations, travelling to Walsall knowing that he would be 

arrested before being interviewed. No evidence was adduced on which an officer could 

conclude that the Claimant would be likely to leave his interview before the end. In my 

judgment on the evidence before me a belief that the Claimant's arrest was necessary would 

have been Wednesbury unreasonable.  

For the reasons given I make a declaration that the arrest of the Claimant on 16th 
December 2009 was unlawful. His claim for false imprisonment consequent upon the 
unlawful arrest succeeds.  
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No decisions were made on the issues concerning the taking of samples as the 

Police had indicated their willingness to look at that issue dependent upon the outcome of 

this hearing. 

 R was awarded damages in the sum of £1,000.00 for false imprisonment! 

 

 

 

 

 

The interpretation and comments made within this document are not to be considered as legal advice. 

Reference should always be made to the original case. 

Special thanks to Mr. J. McMaster  


